
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

DEWITT CONCRETE CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Corporat ion Franchise
Taxes under Ar t ic le  (X)  9-A

AFFIDAVIT OF I"IAILING

of the

by

A S

Tax Law for the Year(s) XX)@BOtXitfQq
e n d i n g  A p r i l  3 0 ,  L 9 7 2  a n d  A p r i l  3 0 ,

1973
Sta te  o f  New York
County of  Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance'  over  lB years of

a g e , a n d t h a t o n t h e l - 6 t h d a y o f N o v e m b e r r L } T T , ) s h e s e r v e d t h e w i t h i n

N o t i c e  o f  D e c i s i o n by  (cer t i f ied)  ma i l  upon Dewi t t  Concre te

Corp. A{f6FXACGXXTQ(X)ASX the petitioner in the within proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w raPPer  add ressed

fo l l ows :  DeWi t t  Conc re te  Co rp .

Cl i f ton Spr ings
New York L4432

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  r ^ r i t h i n  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the XEAeffi(E6fJO&(

)OCUOf@ pet i t ioner  here in and that  the address set  for th on said wraPper is  the

last  known address of  the AfXW$ pet i t ioner .

Sworn

16rh

be fo re  me  th i sE O

d a

rA-  3 (2 /7  6)

f November ,  L977



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma tLe r  o f  t he  Pe t i t i on

o f

DeWTTT CONCRETE CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Corporat ion Franchise

AFFIDAVIT OF },IAILING

Taxes under Art ic le (d! 9-A of  the
Tax Law for the Year(s) dO(XXKilgD(X) ending
A p r i l  3 0 ,  L 9 7 2  a n d  A p r i l  3 0 ,  ] - 9 7 3

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and rha t  on  the  16 th  day  o f  November  ,  L977,  * re  served the  w i th in

Not i ce  o f  Dec i s ion by (cer t i f ied)  ma i l  upon Thomas F '

Burke ,  Esg .  ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  Ehe  w i th in  p roceed ing ,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rapPer  add ressed

fo l lows:  Thomas F.  Burke,  Esq.
Executive Park Tower
Albany, New York L22O3

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rapPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

b y

a s

Sworn to before me th is

15 th  day  o f  November  ,  L977 .

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

tilovern.bar 16, L*77

Del*ttt Congr€t€ eorp.
Cli"fton $pr{ngc
tfsq* York 1443?

0isntlsmen r

please take notice of the Doetrton
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
Ievel. Pursuant to sectiondlt t0$0 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 monthe

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy ,
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

A .
SrncereIy,

John .}. Solleal.to
Dtrsetor

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ions

o f

DeWITT CONCRETE CORP.

for  Redeterminat ion of  a  Def ic iency
or  for  Refund of  Corporat ion Franchise
Tax under  Ar t ic le  9-A of  the Tax Law
for  the taxable Years ending Apr i l  30,
L972  and  Ap r i l  30 ,  L973 .

DECISION

Pet i t i one r ,  DeWi t t  Conc re te  Corp . ,  C l i f t on  Spr ings ,  New

York L4432,  f i led pet i t ions for  redeterminat ion of  a  def ic iency

or  for  re fund of  corporat ion f ranchise tax under  Ar t ic le  9-A

of  the Tax Law for  the f isca l  years ending Apr i l  30,  L972 and

Apr i l  30 ,  L973 .  (F i 1e  No .  LL669 ) .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Conrn iss ion,  One Mar ine

Mid land  PLaza ,  Roches te r ,  New York ,  o f l  March  8 ,  L977  a t  1 :15  P 'M '

Pet i t ioner  appeared by Thomas F.  Burke,  Esq.  The Corporat ion Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (A lexander  We iss ,  Esq ' ,  o f

counse l )  .

ISSUES

I.  Whether  pet i t ioner ,  Dewi t t  concrete corp. ,  was ent i t led

to an investment tax credit on the purchase of trueks uPon whose

chassis  mix ing d. rums are mounted for  the preparat ion of  concrete '

I I .  Whether  the pet i t ions were t imely  f i led '
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FINDINGS OF FACT

1.  on December 15,  Lg74,  the Corporat ion Tax Bureau issued

no t i ces  o f  de f i c i ency  to  pe t i t i one r ,  DeWi t t  Conc re te  Corp ' ,  f o t

t he  raxab le  yea r  end ing  Apr i l  30 ,  Lg72  i n  the  amoun t  o f  $138 '89 ,

p l us  i n t e res t  o f  $18 .75 ,  f o r  a  t o ta l  o f  9L57 '64 ,  and  f o r  t he

Laxable year  ending Apr i l  30,  Lg73 in  the amount  of  $45.00,  p lus

in te res t  o f  $4 .22 ,  f o r  a  to ta l  o f  $49 .22 .  An  i nves tmen t  t ax

credi t  was denied on pet i t ioner 's  purchase of  a  red i -mix concrete

t ruck.

2.  On August  18,  Lg75,  the CorporaLion Tax Bureau received

a copy of  a  pet i t ion for  Redeterminat ion of  Def ic iency or  for

Refund of  Tax for  the taxable years ending Apr i l  30,  L972 and

Apr i l  30 ,  L973 ,  sworn  to  on  November  8 ,  L974 '  An  a f f i dav i t  by

accoun tan t  Dona ld  W.  M i l l e r ,  sworn  to  on  March  23 ,  L977 ,  a t tes ted

to the fact  that  the or ig ina l  pet i t ion which he rev iewed and

which secured the s ignature of  pet i t ionerrs  v ice-pres ident  was

forwarded to the Corporation Tax Bureau on November B, L974' On

February 26,  Lg76,  the Corporat ion Tax Bureau,  i f i  rep ly  to

pe t i t i one r rs  l e t t e r  o f  Feb rua ry  L7 ,  L976 ,  gave  p rocedura l  adv i ce

on  the  f i l i ng  o f  a  pe t i t i on  fo r  t he  yea r  L974 ,  s ta t i ng  tha t  p re -

v ious ly  f i led pet i t ions for  Lg72 and L973 had no ef fect  on subsequent

yea rs .

3 .  Pe t i t i one r ,  DeWi t t  conc re te  co rp . ,  i s  i n  t he  bus iness

of  supply ing t rans i t -mix concrete and of  process ing sand and
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gravel. Transit-mix concrete is prepared by funneling ProPer

proport ions of sand, gravel, concrete and water at their plant

into a rotating drum attached to a truck chassis. Power from

the truck motor revolves the mixer. A metering device measures,

within an accuracy of two percent, the volume of water introduced

into the drum. An approved electr ical revolution-counting device

indicates the number of drum revolutions, at speeds within the

mixing range and within designated tolerances. It  also records

the total nr:mber of revolutions. Each counter j .s reset ax zero

at the batch plant and is tamper-proof. The unit carries i ts own

water  supply  to  get  the correct  consis tency of  the concrete product ,

which is referred to as "slump" in the industry. Specif ications

require that a minimum of 100 revolutions occur, that the mixing

per iod  by  i n  a  spec i f i ed  speed  range  o f  6  to  L2  r .p .D . ,  no t  exceed ing

15 minutes, and that the entire load shall  be discharged within 30

minutes after mixing has been completed. A,1l concrete produced

must meet the fol lowing uniformity requirements:

TEST
Permiss ib le

Variation

l .

2.

Weight  per  cubic  foot  ca lcu lated to
an a i r  f ree basis

Air content, percent by volume of
concrete

Slump
Average slump 4 inches or less
Average slump greater than 4 inches

2 .0  l bs .  pe r  cub i c
foo t

1 .0  pe rcen t

1 .0  i nches
1 .5  i nches

3.



4

4.  Coarse aggregate content ,  por t ion by
weight of each sample retained on a
No .  4  s ieve

5.  Uni t  weight  o f  a i r - f ree mortars  based
on average for al l  comparative samples
tes  t ed

6.  Average compress ive s t rength of  7  days
for  each sample based on average
strength of  a l l  comparat ive test
specimens

6.0  percen t

1 .6  percen t

f0 .0  percen t

On the return tr ip, the mixer drum (into which water was added to

insure e leanl iness)  cont inues to  rotate.  The power which dr ives

the truck rotates the mixer hydraulical ly.

4 .  Dur ing the per iods in  issue,  pet i t ioner ,  DeWit t  Concrete

Corp. ,  had t rans i t -mix t rucks wi th  a capaci ty  of  s ix  yards.  For

economic purposes, i t  was determined that the t ime for a compleLe

load to be delivered and for the unit to return to the batch

plant was two hours, Lhus averaging three yards of concrete per

hour per truck which had a cBpacity of six yards. The Lrucks had

a usefu l  l i fe  of  more than four  years.

CONCLUSIONS OF LAW

A. ThaL the pet i ton f i led by DeWit t  Concrete Corp. ,  sub-

sequent to the audiL adjustment and prior to the Notice of

Def ic iency,  is  hereby t reated as a t imely  pet i t ion.

B. That the transit mix concrete truck wherein various raw

mater ia ls  are processed in to concrete enroute to  the s i te  of  i ts
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use is  tangib le proper ty  pr inc ipa l ly  used by pet i t ioner ,  DeWit t

Concrete Corp., in the production of goods and that therefore

an investment tax credit should be al lowed in accordance with the

meaning and in tent  o f  sect ion 210.12(b)  of  the Tax Law.

C. That the petit ion of DeWitt Concrete Corp. is granted

and the not ices of  def ic iency issued December 15,  L974 for  the

taxable years ending Apr i l  30,  L972 and Apr i l  30,  L973 are

cance l l ed .

DATED: Albany, New York

November l-6, L977

hur**t' \('o-..-**--
COMMISSIONER

COMMISSION

COMMISSIONE


